BEFORE THE NEBRASKA PUBLI C SERVI CE COMM SSI ON

In the Matter of the Conmm ssion, on ) Rule and Regul ation No. 170
its own notion, seeking to amend )
Title 291, Chapter 7, Transm ssion )
Li nes Rul es and Regul ations, to )
adopt rules regarding wires cross- ) ORDER OPENI NG DOCKET AND
ing any railroad track at public )  SEEKI NG COMMVENT
hi ghway crossings in the State of )
Nebraska i n accordance wi th Neb. )

)

Rev. Stat. 88 75-702 to 75-724. Ent ered: August 28, 2007

BY THE COWVM SSI ON:

OPI NI ON AND FI NDI NGS

The Nebraska Public Service Conmi ssion (Commission), on its own
notion, hereby opens this proceeding to amend Title 291, Chapter 7,
Transni ssion Lines Rules and Regul ations, to adopt rul es regarding
Wi res crossing any railroad track at public highway crossings in the
State of Nebraska in accordance with Neb. Rev. Stat. 88 75-702 to 75-
724.

Nebraska Statutes, 75-702 et seq., grant the Conm ssion authority
of general supervision and to regulate the crossing of wires across
railroads right-of-way at public highways within the state. Under the
provi sions of the statutes, the Commission is given the authority to
promul gate rul es and regul ati ons to adninister the provisions of the
st at utes.

To that end, the Commi ssion proposes to anend Title 291, Chapter
7, Transm ssion Lines Rules and Regul ations, as seen in the attached
Appendi x, incorporated herein by this reference.

Comments on the proposed anmendnents may be filed by interested
parties on or before 5:00 p.m, October 12, 2007. Parties filing
coments should file one original and eight (8) paper copies and one
(1) electronic copy enmailed to deena. kunke@sc. ne.gov. The Comm ssi on
wi |l schedule a public hearing on the proposed amendnments once it
receives permssion fromthe Governor’'s Policy Research Ofice to
proceed.

ORDER

IT 1S THEREFORE ORDERED by the Nebraska Public Service Comi ssion
that this rul emaking anending Title 291, Chapter 7, Transm ssion Lines
Rul es and Regul ations, to adopt rules regarding wires crossing any
railroad track at public highway crossings in the State of Nebraska in
accordance with Neb. Rev. Stat. 88 75-702 to 75-724 be, and it is
her eby, open for public coment.
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IT IS FURTHER ORERED that interested parties file coments on or
before 5:00 p.m, Cctober 12, 2007. Commenting parties shall file one
original and eight paper copies along with one electronic copy email ed
t o deena. kunke@sc. ne. gov.

MADE AND ENTERED at Lincoln, Nebraska, this 28th day of August,
2007.

NEBRASKA PUBLI C SERVI CE COW SSI ON
COW SS|I ONERS CONCURRI NG
Chair

ATTEST:

Deputy Director
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APPENDI X
Amendnents to Nebraska Administrative Code, Title 291, Chapter 7,
Transm ssion Lines Rules and Regul ations
Insert the foll owi ng new section.

003 TRANM SSI ON LI NES AND W RES CROSSI NG RAI LROAD TRACKS AT PUBLI C H GHWMAYS

003.01 Ceneral: This section applies to all transm ssion |ines and
wires crossing railroad rights-of-way at public highways within the
state. Nothing in this section shall be construed to reduce or negate
the requirenents and obligations pertaining to transm ssion |lines

subj ect to the provisions of Section 002.

003.02 Procedures for Negotiation and Approval of Agreenents: Upon
receiving a request to place any wire across any railroad track at a
public highway, a railroad and the entity requesting crossi ng nay
negotiate and enter into a binding wire crossing agreenent. The
railroad and the crossing entity shall have sixty (60) days fromthe
recei pt of the request for crossing to voluntarily negotiate a binding
agreenent. The agreenent shall include a detail ed schedul e of ternms,
conditions and charges. The agreenent shall be submitted to the
Conmi ssi on pursuant to Section 003. 05.

003.03 Notification of Commission: Wthin five (5) days of submitting
a request to a railroad for negotiation of a wire crossi ng agreenent
pursuant to Section 003.02, the crossing entity shall notify the

Conmi ssion that a request for a wire crossing was submtted.

003.04 Failure to Reach Agreenent; Hearing: |If the railroad and
crossing entity are unable to negotiate a binding wire crossing
agreenment within sixty (60) days as provided under Section 003.02,
either party nmay petition the Commi ssion, requesting a hearing on the
di sputed terns, conditions and charges of the wire crossing agreenent.

003.04A Duties of Parties Requesting Hearing: A party that
files a petition for hearing under Section 003.04 shall include
all relevant docunentation concerning the unresol ved issues and
the position of the petitioning party with respect to those

i ssues.

003.04B  Noti ce: A party that subnits a petition for hearing
under Section 003.04 shall serve a copy of the petition and any
ot her docunmentation on the other party or parties not |ater than
the day on which the Conm ssion receives the petition for

heari ng.

003.04C (Opportunity to Respond: The non-petitioning party
under Section 003.04 shall respond to the petition and provide
any rel evant docunentation concerning the unresol ved i ssues and
the position of the non-petitioning party with respect to those
issues within fifteen (15) days after service of the petition
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003. 04D Action of the Commi ssion:

003.04D1 The Commission shall limt its consideration of
any wire crossing dispute to the issues set forth in the
petition and in the response filed under Section 003.04C.
The Conmi ssion may require the parties to provide such

i nformati on as may be necessary for the Comm ssion to reach
a decision on the unresolved issues.

003. 04D2 Upon petition for hearing by a party to the wire
crossing dispute, the Comm ssion shall set a hearing date
not later than ninety (90) days fromthe date of the
petition except for good cause shown. 1In no event shall a
hearing be set later than six (6) nonths fromthe date of
the petition. The Commission shall have thirty (30) days
fromthe date of hearing to i ssue an order resolving each
i ssue set forth in the petition and the response with
witten findings and opinions. |In determning the terms,
conditions and charges, the Conmi ssion shall consider

whet her such terns, conditions and charges are fair, just
and reasonable and in the public interest.

003. 05 Submission of Agreement to Conmi ssion: Any wire crossing
agreenment adopted by negotiation shall be submitted to the Comi ssion
The Conmi ssion shall have thirty (30) days fromthe date of filing to
approve or reject the agreement or the agreenment will be deemned
approved. The Conmission may reject a wire crossing agreement if it
finds that the wire crossing agreement is not in the public interest.
If the Commi ssion rejects the wire crossing agreerment, it shall conduct
a hearing and i ssue an order determining the terns, conditions and
charges of the wire crossing agreenent.

003.06 Public Hi ghway Defined: For purposes of this Section, Public
hi ghway shall mean any street, road, avenue, boul evard, or way which is
publicly maintained when any part thereof is open to the use of the
public for purposes of vehicular travel.

003. 07 Appeals: A party seeking to obtain reversal, nodification, or
vacation of an order entered by the Conmm ssion pursuant to this Section
may appeal such order in accordance with the state’'s Administrative
Procedure Act.




